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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO 
THE CONCLUSION OF THIS WASHINGTON REPORT. 

The Defendants in United States v. Sunderlage et al. answered the Complaint 
filed by the Department of Justice (DOJ) on July 13, 2011 relating to the 
alleged promotion of welfare benefit plans described in Internal Revenue 
Code section 419A(e) and 419A(f)(6), among others. In the Complaint, the 
DOJ was seeking to prevent the Defendants from promoting or selling such 
plans or anything similar, and, among other things, had asked the Court for 
an order requiring Defendants to produce a list of all companies and 
employee-owners who made payments to the plans and/or administrators of 
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such plans. For more information regarding the Complaint filed in this case, 
see our Bulletin No. 11-72. The Answers filed by each of the Defendants, all 
of whom are represented by the same law firm, are substantially similar.  

 
In the Answers, the Defendants denied most of the allegations made in the Complaint, 
and asserted the following: 

  

  

  

  

·         The Defendants deny that any of the plans in which they may have had a role did 
not comply with federal tax laws.  Instead, Defendants assert they diligently attempted to 
comply with all legal requirements concerning the welfare benefit plans at issue. 

·         The Defendants deny making false and misleading statements regarding any of the 
employee benefit plans in which they may have had a role. 

·         They assert that they repeatedly attempted to obtain favorable private letter rulings 
("PLRs") regarding the plans at issue.  As part of their efforts, they met multiple times 
with IRS personnel in order to obtain an understanding of what the IRS required in order 
to issue favorable PLRs for the plans.  Following these meetings, the Defendants took 
actions to comply with changes suggested during the meetings, but a favorable PLR was 
never issued. 

·         Two requests were made for Technical Advice Memoranda to ensure compliance 
by the welfare benefit plans in which the Defendants may have had a role.  The IRS 
denied both of these requests. 

  

            Based upon the facts set forth in the Answers, the Defendants have asked the 
Court to deny the relief being sought in the Complaint based on the following: 

  

AALU :: Washington Report

Page 2 of 4



            (i) The Defendants believed in good faith they acted in accordance with the law; 

            (ii) The government's claims are barred by the doctrine of equitable estoppel; 

            (iii) Because §§ 419A(f)(6) and (e) are vague and the IRS has not provided notice 
of what conduct is permitted under those sections, the government's claims are barred 
under the due process clause of the Constitution; and  

            (iv) The employee benefit plans substantially complied with the Revenue Code. 

  

            Furthermore, the Answers state that Defendants Tracy and Linda Sunderlage have 
both retired and neither of them will have any future role with the entities involved in the 
promotion, operations or trusteeship of the plans at issue.  Thus, the Answers propound 
that, under the totality of circumstances, injunctive relief is not warranted. 

  

            There have been a number of filings relating to service of the Complaint on some 
of the Defendants, including motions to dismiss based upon faulty service; however the 
Answers are the only substantive filings made thus far following the Complaint.  AALU 
will continue to monitor this case as it develops. 

  

Any AALU member who wishes to obtain a copy of the Answer filed by Defendant 
Tracy Sunderlage in U.S. v. Sunderlage et al. may do so through the following means: (1) 
use hyperlink above next to “Major References,” (2) log onto the AALU website at 
http://www.aalu.org/ and enter the Member Portal with your last name and birth date and 
select Current Washington Report for linkage to source material or (3) email Anthony 
Raglani at raglani@aalu.org and include a reference to this Washington Report. 

 
 

In order to comply with requirements imposed by the IRS which may apply to 
the Washington Report as distributed or as re-circulated by our members, please 

be advised of the following:  
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THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE 
USED, AND IT CANNOT BE USED, BY YOU FOR THE PURPOSES OF 

AVOIDING ANY PENALTY THAT MAY BE IMPOSED BY THE 
INTERNAL REVENUE SERVICE.  

 
In the event that this Washington Report is also considered to be a "marketed 

opinion" within the meaning of the IRS guidance, then, as required by the IRS, 
please be further advised of the following:  

 
THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE 
PROMOTIONS OR MARKETING OF THE TRANSACTIONS OR 

MATTERS ADDRESSED BY THE WRITTEN ADVICE, AND, BASED 
ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

 
The mission of AALU is to promote, preserve and protect advanced life insurance planning for the benefit of our members, 

their clients, the industry and the general public.  
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